BEFORE THE
CASE REVIEW PANEL

In The Matter of Ramon Diaz Rios,
Petitioner
ad
The Indiana High School Athletic Assoc,, Inc.,
Respondent

CAUSE NO. 001218-7

Review Conducted Pursuant to
|.C. 20-5-63 et seq.

N N N N N N N N

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER

Procedural Higtory

Petitioner isa 17-year-old senior (d/o/b July 22, 1983) enrolled in Wabash High School within the
Wabash City Schools. Wabash is amember school of the Indiana High School Athletic Association,
Inc., the Respondent herein. Petitioner is anative of Puerto Rico, where his family continuesto reside.
He attended schoal in Puerto Rico through the eleventh grade. Heis both an exceptiona student
academicaly and athleticaly, especialy in basketbal and volleybdl.! His primary language is Spanish.
He hopes to attend Purdue University and mgor in engineering. His prospects for doing so would be
enhanced if his English conversationa skillsimproved. In addition, he may be able to qudify for
financid ad if heresded in the Indiana prior to enrollment in a post-secondary indtitution here.

Petitioner’ sfaith tradition is Roman Catholicism. With the assstance of hislocd church, efforts were
made to locate asmal high school with smdl class sizes that would be located near Purdue University
but in acommunity where there is a Catholic presence. In August of 2000, through the assistance of

*Although many of the member schools of the IHSAA maintain volleyball teamsfor its mae
students and engage in interscholastic competition, this sport is not presently sanctioned by the IHSAA,
which sanctions only girls volleyball. Asaconsequence, Petitioner’ s digibility status for basketbal is
the sole issue in this matter.
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. Bernard Catholic Church in Wabash, Petitioner enrolled in Wabash High School. On October 18,
2000, the IHSAA Athletic Transfer Report was submitted through Wabash High School to the
Respondent. Respondent, on October 27, 2000, determined that Petitioner did not meet the criteria
for “full digibility” and, instead, accorded him only “limited digibility” under Rule C-19-6.2, which
would restrict him to junior varsity participation in basketball.2

Petitioner, through Wabash High School, requested on November 10, 2000, an apped of this
determination to the Respondent’s Review Committee. The Review Committee conducted a hearing
on December 11, 2000, and issued its written decision on December 14, 2000, upholding the origina
determination that Petitioner should be accorded only “limited digibility” because histransfer from
Puerto Rico to Wabash High School was not accompanied by a corresponding change of residence by
his parents, and the Petitioner did not demondirate that his Situation warranted gpplication of the
“Hardship Rule.”

’The IHSAA has promulgated a series of by-laws as a part of its sanctioning procedures for
interscholagtic athletic competition. Some by-laws apply to specific genders (“B” for Boys, “G” for
Girls), but mogt of the by-laws are “common” to al potentid athletes and, hence, begin with “C.” Rule
19, which governs trandfers and digihility, iscommon to al ahletes. Rule C-19-6 addresses transfer
eligibility where there has been no corresponding change of resdence. “Limited digibility” is defined
under Rule 19 as meaning a student may participate in al interschool athletics, except on varsity
athletic teams, for aperiod of 365 days from the date of last participation at the previous school. The
“limited digibility” rule can be applied to Stuations where, as here, there has been no corresponding
change of resdence. See Rule C-19-6.2. All references herein are to the IHSAA’s By-Laws for the
2000-2001 school year.

%Rule C-17-8 isthe IHSAA’s “Hardship Rule.” Generdly, the “Hardship Rule’ dlowsthe
IHSAA “to set asde the effect of any Rule [with some exceptions] when the affected party establishes,
to the reasonable satisfaction of [the IHSAA], dl of the following conditions are met:

a Strict enforcement of the Rule in the particular case will not serve to accomplish the purpose of
the Rule

b. The spirit of the Rule has not been violated; and

C. There exigsin the particular case circumstances showing an undue hardship that would result

from enforcement of the Rule” Rule C-17-8.1.
The IHSAA, on itsown initiative, can invoke the “Hardship Rule,” but amember school cannot.  Rule
C-17-8.2. ThelHSAA provides some guidance and examples as to what would be considered a
“hardship.” See Rule C-17-8.4 (eg., injury, illness or accidents that result in a student being unable to
meet a badc requirement; substantia changes in the financid condition of the sudent or his family,
athough these would have to be permanent and “sgnificantly beyond the control of the student or the
sudent’s family”) and Rule C-17-8.5, which gpplies directly to Rule 19 (the “Transfer Rule’),
specificdly Rule C-19-6, which dlows the IHSAA to grant full digibility where (a) the sudent
establishes “the transfer isin the best interest of the student and there are no athletic related motives
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The Review Committee noted that Petitioner’ s parents remained in Puerto Rico. It isnot disputed that
his parents did not change their residence. Under Rule C-19-18.1, both the receiving school and the
sending school must complete the IHSAA Athletic Transfer Report. Wabash High School did o,
indicating that the reason for the transfer was related to academics. However, the Petitioner’ s former
school indicated that the reason for the transfer did involve athletics, dthough thiswas later clarified by
the Puerto Rican school as amisunderstanding of the question on the form.  The sending school
corrected its position, and represented that the move was for academic reasons related to enhancement
of post-secondary opportunities. Petitioner wished to improve his proficiency in the use of the English

language.

The Catholic Church in Wabash has been involved in the placement of students from Puerto Rico in the
past. Petitioner origindly resided with a deacon until he was placed with afamily. The Wabash Circuit
Court, on October 19, 2000, gppointed the mother and father of the family asthe legal guardians for
the Petitioner.

Petitioner, athough previoudy an honor student, has struggled academicaly a Wabash High School
due to the language barrier, but he has demondtrated steady improvement. His guardians report that he
dudies a every available opportunity.

The aggravating circumstance in this matter appears to be the involvement of Giddd Padilla, who
approached Petitioner in either May or June of 2000 after a high school basketball game about
attending schooal in the United States. Petitioner did not know who Mr. Pedillawas or what his
occupation might be. Mr. Padilla asssted Petitioner and his family in his transfer to Wabash High
School.#

The Respondent concluded from the above that there was proof “that athletics and possibly undue
influence were involved in the trandfer,” but found that the evidence was “insufficient or inconclusive of a
trandfer” that was driven “primarily [for] ahletic reasons” Accordingly, there were no violations of
Rule C-19-4 (Transfers For Primarily Athletic Reasons) or Rule 20 (Undue Influence).

However, because there was no corresponding change of residence by Petitioner’ s parents-but in
consderation of the lack of evidence of undue influence or transfer primarily for athletic reasons-the

surrounding the trandfer,” and (b) the principas of the sending and receiving schools affirm in writing
that the transfer isin the best interests of the student and there are no athletic-rel ated motives.

“Rule C-20-1 prohibits, in rdevant part, “[t]he use of undue influence by any person...to
secure...a student, or to secure...one or both of the parents or guardians of a student as residents’ to
attend a particular school. A student who attends a school through the “undue influence” of another
may be found indigible for interscholastic competition for 365 days and may jeopardize the standing of
the high school with the IHSAA.
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Respondent found him digible for “limited digibility.” Respondent also found that Petitioner failed to
edtablish sufficient grounds for the gpplication of the “Hardship Rule” In pertinent part, the Respondent
concluded:

One of the primary purposes of the transfer ruleis to serve as a deterrent to athleticaly
motivated transfers, and here there is some suggestion that the transfer may be ahletic.
In addition, granting an exception to the transfer rule (i) could cause the displacement of
an exiging bona fide student from participating on the Wabash basketball team; (ii) will
be a odds with the fair, equitable and uniform standards under which Indiana
interscholagtic athletic competition takes place; (iii) will suggest that interscholagtic
athletic participation, and not academics, may assume a dominant position in astudent’s
attendance at schoal; (iv) [Petitioner’ | varsity participation may send asignd to other
students who, to obtain full digibility, would given an acceptable, vaid reason for a
transfer as[a] subterfuge for an improper athletically motivated one; (v) enforcement of
the rule will serve as a detriment to others who might otherwise improperly recruit; and
(vi) enforcement of the rule will serve to protect the school program [in Puerto Rico]
which islosing a student who has established an identity as student and athlete and
contributes to the overall school program and image. [Petitioner] has failed to show that
grict enforcement of the transfer rule will not accomplish at least one god of therule.

Conclusion No. 5.° Respondent aso found that Petitioner has experienced some hardship due to the
transfer, but the hardship does not rise to the leve of “undue hardship” such that the “Hardship Rule,”
Rule C-17-8, should be invoked.

°*Rule C-19-6.1, which the Respondent found did not apply, permits a student who transfers
without a corresponding change of residence to be immediately digible provided that one of thirteen
different scenarios are sufficiently proven. These thirteen scenarios include “[t]he transfer is aresult of
the student being award of acourt.” The IHSAA does not define what “ward of the court” means.
There are no findings or conclusions that indicate the guardianship order issued by the Wabash Circuit
Court isto be digtinguished from the operationa definition for “ward of the court.” For the purpose of
this decision, the Respondent did not equate the guardianship with the operationd definition of “ward of
the court.”

®This Conclusion creates concern for several reasons: Although previoudy Respondent had
concluded that there was no showing of undue influence or that the transfer was primarily for athletic
reasons, this Conclusion is based upon conjecture that such activities probably occurred. In addition,
the criteriaincluded in this Conclusion are, essentidly, the philosophical underpinnings of Rule 19, the
Transfer Rule. The Petitioner does not bear any burden of proof regarding the stated Philosophy. I
there would be any burden of proof for statements of philosophy, it would be the Respondent, who
drafted them, and not the Petitioner, who would be unaware of them.
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Accordingly, the Review Committee upheld the origind determination that Petitioner should have
“limited digibility” and not generd or full digibility.

APPEAL TO THE CASE REVIEW PANEL

The Petitioner, on December 18, 2000, appeded to the Case Review Pane (CRP) the adverse
decison of the IHSAA Review Committee. All parties were notified of their hearing rights. Petitioner
requested that the hearing be open to the public. A review hearing date was established for December
21, 2000, beginning at 1:00 p.m. local time. Notice of the review hearing was posted, as required of
public agencies by Indiana’s Open Door Law, 1.C. 5-14-1.5 et seq. CRP members were provided
with copies of the record as established before the IHSAA. Petitioner gppeared in person and by his
counsdl; Respondent appeared by counsel and its Commissioner. At a pre-hearing conference
conducted prior to the review hearing, Petitioner submitted two documents. an affidavit from Carlos
Ramos and an affidavit from Giddel Padilla Respondent objected to the hearsay nature of the
documents, which was noted for the record. A testimonia statement by Petitioner’ s father was
provided by videotape with no objections from Respondent.

The CRP isanine-member adjudicatory body appointed by the Indiana State Superintendent of
Public Ingtruction. The State Superintendent or her designee serves asthe chair. The CRPisapublic
entity and not aprivate one. Its function isto review find student-digibility decisons of the IHSAA
when a student, parent or guardian so requests. Its decisions are to be student-specific, applying only
to the case before the CRP. The CRP s decision does not affect any By-Law of the IHSAA.

FINDINGS OF FACT

1 Petitioner is seventeen years old (d/o/b July 22, 1983). Heisa native of Puerto Rico, which
presently has a commonwedlth status with the United States.” Heis presently 68" tall. In
Puerto Rico, he was an excdlent sudent and talented basketbd| player. Although Englishis
taught in Puerto Rico, the ingtruction does not prepare one for conversationa English.
Petitioner would like to be bi-lingua and attend college in the United States. Thiswould
enhance future employment opportunities. Petitioner epecidly isinterested in Purdue
Universty.

2. In May or June of 2000, following a high school basketball game, Petitioner was approached
by Giddd Padilla, a 27-year-old graduate of an American university who, according to his

"The commonwedlth status of Puerto Rico prevents Petitioner from being considered under the
foreign exchange student by-laws. Puerto Rico, for gpplication of Respondent’ s by-laws, is consdered
on the same badis as any date.
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affidavit, struggled with the language barrier and culturd differences. Pedilladid not know
Petitioner or hisfamily before he approached them, but he did assst in the rel ocation of
Petitioner into asmdl high school where there was an active Roman Cathalic presence, the
latter being the faith tradition of Petitioner.

Petitioner maintains that a no time during the conversations he and his family had with Pedilla
was basketball discussed.®  With some assistance from Padilla, Petitioner enrolled at Wabash
High School. He and hisfather flew to Indianaat or about August 26, 2000. For atime he
and hisfather lived with a deacon of the local Catholic parish. Eventudly, he moved in with a
family where the mother was originaly from Puerto Rico. The father returned to Puerto Rico.
Petitioner continues to live with the family. The family obtained guardianship over Petitioner
from the county circuit court. Petitioner’s family pays $150.00 amonth to the family in Wabash
to assst with Petitioner’ s support. Petitioner is playing on the junior varsity basketball team at
Wabash High School as aresult of Respondent’ s declaring him to have “limited digibility.”

Wabash High School submitted the Athletic Transfer Report on the form provided by the
Respondent. Petitioner’ s former school in Puerto Rico aso completed the form. There was
some uncertainty expressed by both schools as to the nature of the some of the information
requested on the form. However, subsequent testimony before Respondent’s Review
Committee and before the Case Review Pand indicates that it was the intent of the principals of
both schoolsto indicate that the transfer was not primarily for athletic reasons and was related
to academics.

Petitioner has struggled to learn conversationa English. His grades have suffered because of
the language barrier, but he continues to work hard. Testimony indicates that Petitioner studies
at every opportunity. Petitioner recently took part in the administration of the Scholatic
Aptitude Test (SAT). Hedid so in English and without accommodeations for language barriers.
Histest scores were disgppointing. He plans to retake the SAT.

Petitioner articulated the academicaly related motives for histransfer. Although he was an
honor roll student at his school in Puerto Rico and a starting center on the basketball team,

8Although Petitioner’ s tesimony to this effect is received somewhat skepticaly, especidly in

light of the circumstances invalving the initid meeting (a high school basketbdl game), the Respondent’s
representations of contrived conspiracy were utterly without foundation. This testimony attempted to
implicate the American university Mr. Padilla attended, an assistant coach who may have been there at
that time, and more coincidences that eventually were intended to implicate the basketball coach a
Wabash High School in arecruitment scheme. Petitioner’ s tesimony may have stretched credulity, but
Respondent’ s relation of the conspiratoria theory impugned the character and dignity of others.
Petitioner timely objected to Respondent’ s testimony, which was sustained.
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educationd opportunities would be limited if he remained in Puerto Rico. He was not fluent in
English and his father had been retired on disability related to his previous military service. The
families' income had been reduced by more than 50 percent.® Petitioner believesthat if he can
edtablish resdency in the United States, there will be available more financia ad than would be
available should he remain in Puerto Rico. In addition, the more conversant he isin English, the
better his chances to succeed in post-secondary education and beyond.

7. Thereisno indication that Petitioner received any inducements to attend Wabash High Schoal,
nor isthere any evidence that his transfer to Wabash High School was the result of any undue
influence.

8. Although Petitioner has transferred to Wabash High School, his family has not had a

corresponding change of resdence. Thereis no evidence to suggest that Petitioner would be
prohibited in any way in returning to his school in Puerto Rico, should he wish to do so.

CONCLUSIONS OF LAW

1 Although the IHSAA is avoluntary, not-for-profit corporation and is not a public entity, its
decisons with respect to sudent digibility to participate in interscholagtic athletic competition is
“date action” and for this purpose makes the IHSAA anaogous to a quasi-governmental entity.
IHSAA v. Carlberg, 694 N.E.2d 222 (Ind. 1997), reh. den. (Ind. 1998). The Case Review
Panel has been cregted by the Indiana General Assembly to review find student igibility
decisions with respect to interscholastic athletic competition. P.L. 15-2000, adding I.C. 20-5-
63 to the Indiana Code. The Case Review Pand has jurisdiction when a parent or guardian
invokes the review function of the Case Review Pandl. In the instant matter, the IHSAA has
rendered afina determination of student-eligibility adverse to the Petitioners. The parent has
timely sought review. The Case Review Pand hasjurisdiction to review and determine this
matter.

2. Petitioner trandferred to Wabash High School without a corresponding change of residence by
Petitioner’ s parents, as contemplated by the Respondent’s by-laws. In order to have
immediate full digibility under these by-laws where there is no corresponding change of
residence by the parents, Respondent offers thirteen (13) exceptions under Rule C-19-6.1.
Petitioner does not meet any of the thirteen (13) exceptions. The closest oneis“ward of the
court.” However, dthough thisterm is not defined in Respondent’ s by-laws and is often used

°Although there is some discrepancy in what the family incomeis, it is apparent that the family
income when the mother’ sincome is combined with the father’ s disability places the family income a
about $35,000 a year.
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interchangeably with “ward of the Sate,” the phrase “ward of the court” is not typicaly applied
to the type of guardianship issued by the county circuit court.

Although Respondent noted that Petitioner did not alege a hardship early on, the Case Review
Panel does not find that a Petitioner sudent-athlete has to plead necessarily a hardship for this
to be taken into consderation. Respondent’ s by-laws indicate that Respondent can make a
determination of hardship on its own accord under circumstances Smilar to the instant matter.
To the extent Respondent may be asserting Petitioner waived a hardship determination, the
Case Review Pand finds that the issue wastimely raised.

Respondent’ s by-laws for its “Hardship Rul€’ indicate that the effect of any rule (with
exceptions), including the Trandfer Rule (in this case, C-19-6), may be set aside when the
affected party establishes “to the reasonable satisfaction” of the Respondent that strict
enforcement of the rule will not serve to accomplish the purpose of the rule; the spirit of therule
has not been violated; and there exigtsin a particular case circumstances showing an undue
hardship that would result from enforcement of therule. Rule C-17-8.1 Ordinary hardship
gtuaions are not consderations. The circumstances surround the aleged hardship must “be
beyond the control of the school, the coach, the student, the parents and/or the affected party.”
Rule C-17-8.4. A “changein financid condition of the sudent or the sudent’s family may be
congdered a hardship; however, such conditions or changes in conditions must be permanent
or subgtantia and significantly beyond the control of the student or the sudent’ s family.” Id.
The language “to the reasonable satisfaction” indicates that judgment must be exercised. In this
case, Respondent has determined that Petitioner’ s circumstances do not rise to the level of
“undue hardship.” The student chose to transfer to an Indiana school and was not required to
do so by any circumstances beyond his control. Although the articulated reasons for doing so
are admirable and have resulted in a hardship, the decision to transfer was wholly within
Petitioner’ s control aswell as hisfamily. The circumstances do not condtitute an “undue
hardship” such that the Respondent’ s “ Hardship Rul€’ should be invoked.

Additionaly, Petitioner dleges an “economic hardship.” However, the changesin financid
circumstances must be “ permanent or substantial.”  Accepting the testimony and evidence, the
family has experienced areduction in overdl family income. However, family incomeis ill at
about $35,000 ayear. The father’s military-related disability is certainly permanent, the family
income reduction is not substantiad and may not be permanent. Petitioner has not satisfactorily
proven the existence of an “economic hardship.”



ORDERS

1. Respondent’ s determination that Petitioner have “limited digibility” under Rule C-19-6.2
because he transferred schools without a corresponding change of residence by his parentsis
upheld. The vote by the Case Review Pand was 8-0.

DATE: _ December 28, 2000 /d John L. Earnest, Chair
Case Review Pand

APPEAL RIGHT

Any party aggrieved by the decision of the Case Review Pand hasthirty (30) calendar days from
receipt of thiswritten decision to seek judicia review in acivil court with jurisdiction, as provided by
[.C. 4-21.5-5-5.
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